MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

AE 035
UNITED STATES OF AMERICA Government Motion
In Limine To Consider Evidence During
v, Preliminary Matters and To Admit

Evidence tor Trial On the Merits

ABD AL HADI AL-IRAQI
21 April 2015

1. Timeliness

This Motion is timncly filed pursnant to Military Commissions Trial Judiciary Rule of
Court 3.7.c.(1).

2. Relief Requested

The Government respectfully moves the Commission in {inine to consider the following
items during the in personam jurisdiction hearing in this casc (AE 020D), as well as when
assessing any motion to suppress the Accused’s statements to law enforcement, and to admit the
same items into evidence for the trial on the merits: 14 items, including letters, an organizational
list, a notcbook, journal entries, financial receipts, organizational payroll documents, a flight
request, an al Qacda membership list, and other notes and correspondence specifically relating to
the Accuscd. See Attachment B!

3. Overview

The Federal Burcau of Tnvestigation (“FBI™) acquired the 14 items listed in Attachment B
from Kandahar, Afghanistan, in December 2001. and have maintained custody of the items
since. The Military Judge should consider these items when determining whether the

Government has proved this Commission properly exercises in personam jurisdiction over the

"In addition to Attachment B, the Government details the specific items infra at pp. 8-12.
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Accused, as well as when assessing any motion 1o suppress the Accused’s statements to law
enforcement,” and should admit the same items into evidence for trial on the merits.

A preliminary ruling on the admissibility of evidence for trial on the merits 15 a guestion
of law appropriate for the Military Judge, not the members. See Military Commission Rules of
Evidence ("M.C.R.E.™) 104 (“Preliminary questions coneerning . . . the admissibility of cvidence
.. . shall be determined by the military judge.”); see also Rules for Military Commissions
(“R.M.C.™) 906(b)(11) (identitying “[p]reliminary rulings on admissibility of cvidence™ as an
appropriate pretrial motion). Thus, it is appropriate for the Military Judge 1o find this evidence is
admissible at trial on the merits during a pretrial hearing.

At that pretrial hearing(s),” the Government will authenticate cach picee of evidence by a
preponderance of the proof through witness testimony and other evidence. Indeed, on the same
proof the Government will offer in this Commission, one military commission and threc federal
district courts have held that items gathered during the December 2001 collection in Kandahar
arc authentic in satisfaction of the applicable rule. See United States v. Al-Bahful (Military
Comm'n Fcb. 8, 2008) (Attachment C); United States v. Al-Moayad, No. 1:03-cr-01322-8J
(E.D.N.Y. Dec. 15, 2003) (Attachment DY, United States v. Padilia, 04-60001-CR-Cooke {5.D.
Fl. May 15, 2007y (Attachment EY; United States v. Khalid al-Fawwaz, No. 1198-CR-1023 LAK
(S.D.N.Y. Jan. 26, 2013) (Attachments F&G)Y. This Commuission should hold the same in this

Casc,

2 The Military Judge is not bound by the rules of evidence when considering preliminary
guestions, cxcept those rules regarding privileges. See Military Commussion Rules of Evidence
104(a). The Military Judge may consider these itermns when determining whether the
Commission has in personam jurisdiction over the Accused, as well as the admissibility of the
Accused’s statements to law enforcement, prior to determining they are admissible for trial on
the merits.

*This is the first of a scrics of motions in limite to admit cvidence. Each motion will
concern a different place or means of collection.

2
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Further, the Government will prove cach item is relevant because each makes “the
cxistence of any fact that 1s of conseguence to a determination of the commission action morc
probablc or less probable than it would be withourt the evidence.” M.C.R.E. 401.

Finally, nonc of the items are hearsay because cach is either the Accused’s own statement
(see ML.C.R.E. 801(d)(2)(A)) or is “a statcment by a coconspirator [made]| during the course and
in furthcrance of the conspiracy. ... See M.C.R.E. 801{d}( 2} E).

Thus, in addition to considering these items when determining whether the Government
has proved this Commission properly exereises in personan jurisdiction over the Accused, as
well us when assessing any motion to suppress the Accused’s statements to law enforcement, the

Military Judge should admit all 14 items into evidence for trial on the merits.

4. Burden of Proof

As the moving party, the Government must demonstrate by a preponderance of the
evidence that the requested relief is warranted. See R.M.C. 905(c)(1)-(2). Specifically, to be
admitted into evidence for trial on the merits, the Government must prove by a preponderance of
the proof that cach item is authentic and relevant. Bourjaily v. United Stares, 483 U.S. 171, 173
(1987} (*The preponderance standard ensures that before admitting cvidence, the court will have
found it more likely than not that the technical issues and policy concerns addressed by the

Federal Rules of Evidence have been afforded due consideration,™).

5. Facts

I. Background Facts

On 3 February 2014, the Accused was charged with o number of offenses arising out of
his decade-long role as a senior member of the al Qacda terrorist network. See Referred Charge
Sheet. As alleged in the Referred Charge Sheet, during the course of his conspiracy with
members and associates of al Qacda, the Accused’s leadership took many forms, including
commanding an al Queda terrorist training camp in Afghanistan; commanding al Qacda

guesthouses in Afghanistan; serving on al Qaeda’s senior advisory council during which he
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assisted in setting the terrorist policies and objectives of al Qacda, which included killing
Americans and other civilians: serving as a key al Qacda liaison to the Taliban; commanding the
al Qacda insurgency in Afghanistan and Pakistan following Operation Enduring Freedom: and
aiding the al Qacda insurgency in Traq following Operation Iragi Freedom.

In his role as a leader of the al Qacda insurgency in Afghanistan, the Accused 1ssued a
number of orders to his insurgent co-conspirators that ran afoul of the law of war, including
arders to kill everyone encountered on the battleficld and to lcave no survivors; to dress in local
civilian attire in order 1o hide among the local civilian population to gain an unlawful tactical
advantage; to commit treacherous and perfidious acts, including using suicide bombers and
vehicle borne improvised explosive devices (“VBIEDs™); to usc other types of improvised
explosive devices (“1EDs"); to view civilian and medical personnel as acceptable targets; and to
videotape attacks and victims® deaths for propaganda purposcs.

For his actions. the Accused is charged before this Commission with one Specification of
Denying Quarter (Charge 1D, one Specitication of Attacking Protected Property (Charge 11), three
Specifications of Using Treachery or Perfidy (Charge [11), one Specification of Artempted Use of
Treachery or Pertidy (Charge 1V), and one Specification of Conspiracy to Commit Otfenses
Triable by Military Commission {Charge V). See Referred Charge Sheet.

Charge V alleges that the Accused conspired with a number of scnior al Qacda members,
members of other affiliated groups, and other terrorists and insurgents to commit the following
war crimes: Terrorism: Denying Quarter: Using Treachery or Perfidy: Murder of Protected
Persons: Attacking Protected Property: Attacking Civilians; Attacking Civilian Objects: and
Employing Poison or Similar Weapons, Consistent with the stated terrorist aims of al Qacda—
aims the Accuscd aided in establishing—cach of the object crimes of the criminal conspiracy
was committed for the purposc of attempting to force the United States, its allies, and non-
Muslims out of the Arabian Peninsula, Afghanistan, and Irag.

The Accused’s eriminal conspiracy is alleged to have been an international cffort that
took place in Afghanistan, Pakistan, Iraq, Turkey, and other places. This global criminal

4
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conspiracy spanned a period beginning in at lcast 1996 and continuing until at least 1 November
2006, and involved two theaters of insurgency (Afghanistan and Iraq) against the U.S. and ity
allies. Ay alleged in the Referred Charge Sheet, the Accused and/or his co-conspirators engaged
in at least 63 overt acts in furtherance of the criminal conspiracy, many of which will be proved
at trial on the merits to be completed instances of the object offenses.

The Accused was captured in transit while serving as a senior leader of al Qacda and
acting in furtherance of hostilitics against the United States and its coalition partners

simultancously in Afghunistan and lraq.

II. Facts Concerning Specific Items of Evidence Recovered

The Government secks to admit 14 items of evidence acquired in and around Kandahar,
Atghanistan, in December 2001. The Government will authenticate cach item of evidence
through the testimony of FB]_ At the pretrial
hcaring,-wil] testify that she received the items from Afghanistan, in December 2001,
and will provide details about how the items were collected, sorted, analyzed, and sent to the
United StutcsA- has previously testificd under oath to the relevant facts on multiple
occasions, including in a military commission (see Transcript (“1r.) at 429-450, Al-Bafhilul
{ Attachment CY), and in at lcast three federal district court cases. See Tr. at 2131-2156, Af-
Moayad (Attachment DY; Tr. at 9-34, Padille (Attachment D); Tr. at 231-248, Al-Fawwaz
(Attachment F). In Al-Moavad, the Second Cirenit Court of Appeals stated,

mdcscribcd how the documents she received from Afghanistan,

including the mujahidin form, were collected, received, sorted, analyzed, and sent

to the United States. This testimony was sufficient to demonstrate that the form

was likely what the government claimed it to be—an application form for

admirtance to a mujahidin training camp, which had been scized in an arca of

Afghanistan where al-Qacda maintained training facilitics. The district court
correctly concluded that the mujahidin form was properly authenticated.

United States v. Al-Moayad, 545 F.3d 139, 173-74 (2nd. Cir. 2008) {finding SA Kecnan’s

testimony satisfied the requirements of Federal Rule of Evidence 901). The Government
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anticipatc-tcstimony before this Commission will be consistent with her prior
testimony.
To that end, the Government anticipates-'vill testify as follows: She currently

serves as th_of the FBI, in Washington, D.C. See

Tr. at 2131, Al-Moayad. In July 2001, she was assigned to Islamabad, Pakistan, as the FBI
assistant legal attaché. See Tr. at 2131, 2133, Al-Moayad. The legal attaché’s office was housed
in the United States Embassy compound and served as the interface, or the point of contact,
between U.S. law enforcement personnel and host-country law enforcement. See Tr. at 2133,
2135, Al-Moayad. 1In July 2001, the United States did not have a formal diplomatic relationship
with Afghanistan, therefore, the Pakistan office maintained oversight for both countries. See Tr.
at 2134-35, Al-Moayad. After the al-Qaeda attacks of 11 September 2001, the focus of the
entire FBI shifted from generally conducting criminal investigations to preventing another attack,
including uncovering imminent threats to the United States, as well as piecing together an
investigation into the attacks. See Tr. at 2136, 2139, Al-Moayad. Once the United States
invaded Afghanistan, various U.S. government personnel began collecting items of law
enforcement value in Afghanistan, including documents, letters, videotapes, passports,
photographs, and the like. See Tr. at 2136-2137, Al-Moayad. Since the United States Embassy
in Islamabad was the closest office to Afghanistan,- by virtue of proximity, received
many documents and items seized in Afghanistan. See Tr. at 2137-2139, Al-Moayad. |}
-ccamc the custodian of those items, and therefore, began the chain of custody for the
FBI through an inventory and review process looking for items of interest for preventing attacks
and imminent threats to the United States. See Tr. at 2138-2139, Al-Moayad.
In December 2001, while in the Pakistan Office, U.S. government personnel* provided

-with two separate shipments of materials they collected from various locations in

*In Al-Fawwaz, Command Sergeant Major David Karpes testified concerning his role in the
acquisition and transfer of items gathered in Kandahar tw in December 2001. See Tr.
at 1619-1643, Al-Fawwaz (Attachment G). Specifically, CSM Karnes testified that as a U.S.
Special Forces NCO, he was a member of a team deployed to Afghanistan on 18 November

6
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Kandahar, Afghanistan. See Tr. at 2138-2139, Al-Moavad. First, on 15 December 2001,-
-rcccivcd a shipment of 22 containers, which included boxes, knapsacks, envelopes, and
trunks of documents, photographs, videotapes, maps, and the like. Most of the containers came
from the arca surrounding the airport in Kandahar, including an Arab office building, an al
Qacda safc house, and Tarnak Farms—an al Qacda training facility. See Tr. at 2138, Al-Moayad.
Of those initial 22 containers, five items specifically related to the Accused have been identified
and preserved as potential evidence for this case. Attachments B1-B5.  Also in December 2001,
Bl s smaller shipment of four containers with an additional 12 boxes. See Tr.
at 2138, Al-Moayad. Of those boxes, nine items related to the Accused have been identificd and
preserved as potential cvidenee for this Commission. See Attachments B6-B 14,
-ill testity that after her initial “triage”™ of the materials, all of the December
2001 items were sceurcly flown out of Islamabad by FBI planc to an FBI office cstablished after
the attacks of 11 September 2001 to review such materials for law enforcement value. See Tr. at
2137. 2140, Al-Moavad. Once back in the United States, the materials were properly distributed
to a multiagency group tor full exploitation. See Tr. at 2137, 2140, Al-Moayad. In sum, the
following 14 items, including letters, a notebook, journal entrics, financial receipts,
organizational payroll documents, an al Qacda charter membership list, and other
correspondence specifically related to the Accused have been identified and preserved as

potential evidence:

2001. See Tr. at 1621-1622, Af-Fuwwaz. While operating with an indigenous force of Pashtun
tribcsman to locate members of al Qacda and Taliban in Kandahar, Afghanistan, CSM Karnes
was responsible for colleeting tactical intelligence on the battlefield. See Tr. at 1621-1624, Al-
Fawwaz. CSM Karnes testified he collected a number of handwritten documents, notcbooks,
VHS rapes, CDs, airline tickets, reecipts, passport photos, and passports during various raids.
See Tr, at 1632-1633, Al-Fanwwaz. He also found lists of names, maps, edicts, and letters from
scnior al Qaeda leadership that appeared to have been sent to Taliban lecadership and to other al
Qacda operatives, Because he was fluent in Arabic (vee Tr, at 1622, Af-Fawwaz), CSM Karnes
typically “triaged” the materials in a sceured room for tactical intelligence value and then
packaged them to be shipped out of Afghanistan. See Tr. at 1633, Al-Fawwaz. He personally
transported the materials by truck to U.S. govermment personnel at Kandahar Airficld to be flown
to the United States Embassy in [slamabad, Pakistan. See Tr, at 1638-1639, Al-Fawwas,

5
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Additional Forensic

Attachment/Description Date of Item Custodian Analysis
Attachment B1:
Letter which describes a leadership | June 1994 N/A

conflict over the Al-Farouq and Al-
Furgan training camps, involving
the Accused.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-024378 — HADI-1-024384

Attachment B1A:

(English Translation)

Bates Numbers:

HADI-1-024385 — HADI-1-024392

Attachment B2:

Letter written by the Accused to
Abu Muhammad al-Zayyat, dated

I 1 March 2000, about how to deal
with an internal spy.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-017995 - HADI-1-018283

Attachment B2A:

(English Translation)

Bates Numbers:

HADI-1-018284 — HADI-1-018601

11 March 2000

Handwriting analysis is
positive for the
Accused.

Attachment B3:

Letter from the Accused, dated 9
June 1994, discussing mountain
guerilla warfare training.
(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006324 — HADI-1-006325

Attachment B3A:

(English Translation)

Bates Numbers:

HADI-1-006429 — HADI-1-006430

O June 1994

N/A

Attachment B4:
List of names in the “Bamiyan
Group,” including the Accused.

March 2001

N/A
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(Photocopy of the original
Document)

Bates Numbers:
HADI-1-006316

Attachment B4A:
(English Translation)
Bates Numbers:
HADI-1-006421

Attachment BS:

Al Qaeda membership list which
includes the Accused (See #46 on
list).

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-024058 — HADI-1-024062

Attachment B5A:

(English Translation)

Bates Numbers:

HADI-1-024063 — HADI-1-024068

Created between
Aug 1998 and
Dec 2001

N/A

Attachment B6:

Two sets of receipts for drilling
equipment: one set from Al-Riaz
International and one set from Irfan
& Sons.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-024069 — HADI-1-02476

Attachment B6A:

(English Translation)

Bates Numbers:

HADI-1-024077 — HADI-1-024078

17 March 2001

N/A

Attachment B7:

Receipt for the release of funds
addressed to Hamzah written by
Abu Hafs. Requests the release of
$1,650 received by the Accused.
(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006533 — HADI-1-006534

9 January 2001

Handwriting Analysis
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Attachment B7A:

(English Translation)

Bates Numbers:

HADI-1-006521 — HADI-1-006523

Attachment BS8:

Al Qaeda receipt written by Abu
Hafs for the release of funds to the
Accused for the medical care of
another al Qaeda member.
(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006537 — HADI-1-006538

Attachment BSA:

(English Translation)

Bates Numbers:

HADI-1-006509 — HADI-1-006511

7 January 2001

Handwriting Analysis

Attachment B9:

Document of budgets and salaries
for al Qaeda employees working at
Al-Ansar guesthouse in Kabul
received by the Accused.
(Photocopy of the original
Document)

Bates Numbers:

HADI-1-005378 — HADI-1-005381

Attachment B9A:

(English Translation)

Bates Numbers:

HADI-1-005932 — HADI-1-005936

Unknown Date -

N/A

Attachment B10:

Request written by the Accused to
the Coordinator of Hawa'i field,
dated 26 September 1999,
requesting to send two al Qaeda
members to Kandahar via an
official flight.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006539 — HADI-1-006540

Attachment B10A:
(English Translation)

26 September
1999

Handwriting analysis is
positive for the
Accused.
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Bates Numbers:
HADI-1-006512 — HADI-1-006514

Attachment B11:

Letter from the Accused to Abd-al
Salam al-Hadrami, dated 22 June
1999, discussing al Qaeda’s
membership selection process and
personnel matters, including an
internal questionnaire for potential
members.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006535 — HADI-1-006536

Attachment B11A:

(English Translation)

Bates Numbers:

HADI-1-006395 — HADI-1-006397

22 June 1999

Attachment B12:

Letter written by the Accused Late 1990s Handwriting analysis is
discussing personnel lists and positive for the
reconnaissance assignments of al Accused.
Qaeda members.

(Photocopy of the original

Document)

Bates Numbers:

HADI-1-006296 — HADI-1-006297

Attachment B12A:

(English Translation)

Bates Numbers:

HADI-1-006398 — HADI-1-006400

Attachment B13:

Notes written by Abu Ayman al- March/April N/A

Yemeni listing weapons, personnel, | 1999

and financial statements.
Specifically mentions $8,000 for a
bulldozer for the Accused and lists
18 other al Qaeda members
assigned under to the Accused’s
command.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-011421 - HADI-1-011508
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Attachment B13A:

(English Translation)

Bates Numbers:

HADI-1-011509 - HADI-1-011598

Attachment B14:
Al-Bahlul’s journal entry, dated 27 | 27 September N/A
September 2000, including notes of | 2000

senior al Qaeda leadership meetings
to discuss the bombing of USS
Cole, identifying the Accused as a
person in attendance.

(Photocopy of the original
Document)

Bates Numbers:
HADI-1-018617 — HADI-1-018948

Attachment B14A:

(English Translation)

Bates Numbers:

HADI-1-018949 — HADI-1-019281

In September 2012, the Government submitted a number of items of evidence, including
some listed above, to two Arabic handwriting experts for analysis and comparison to known
handwriting exemplars of the Accused. The experts concluded that handwriting on certain of the
items of evidence, including B2, B10, and B12 above—as well as others that will be the subject
of future motions in limine—matched the Accused’s known exemplars.

Finally, beginning on 8 May 2007, the Accused participated in a series of voluntary law
enforcement interviews conducted by Special Agents from the FBI and the DoD Criminal
Investigation Task Force (“CITF”). The Accused was interviewed intermittently from 8 May to
28 May 2007; from 29 June to 2 July 2007; from 30 November to 3 December 2007; on 2 April
2008; and on 22 January 2009. Over the course of these interviews, the Accused made
substantial admissions, and the interviews produced over 130 pages of FBI reporting. Specific to
this motion, the Accused discussed his history with al Qaeda, including his various leadership

roles; his relationships with al Qaeda leaders such as Usama bin Laden, Ayman al-Zawahiri, and
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Muhammed Atef (Abu Hafs al Masri); and his role in the destruction of the giant Buddha statues
at Bamiyan, Afghanistan, among other relevant details corroborated by the irems listed supra.
6. Law and Argument

In addition to consudering the items identificd in Attachment B when determining
whether the Government has proved this Commission properly excrcises in personam
jurisdiction over the Accused, as well as when assessing any motion to suppress the Accused’s
statcments to law enforcement,” the Military Judge should admit cach into cvidence for trial on
the merits. During a pretrial hearing(s), the Government will demonstrate by a preponderance of
the proof that these items are authentic, celevant, and arc not hearsay. For the same recasons a
military commission and three federal district courts found the items gathered during this

December 2001 collection in Kandahar admissible, this Commission should hold the same.

I. Tt Is Appropriate for the Military Judge To Admit Evidence for Trial on the
Merits as a Preliminary Matter

The Military Judge should admit the 14 items listed in Attachment B into evidence in
advance of trial on the merits, consistent with the practice endorsed by all courts from the
Suprcme Court down. See, e.g., Liuce v. United States, 469 U.S. 38, 40 n.2 (1984, United States
v. Douglas, 482 F.3d 591, 593-94 (D.C. Cir. 2007) (affirming order granting the government’s
motion in limine to admit evidence of defendant’s prior arvest); United States v. Kadir, 718 F.3d
115, 121-22 (2d Cir. 2013} (affirming order granting the government's motion in fintine to admit
testimony from an cxpert on terrorismy, United States v. Washington, No. 2094, 2013 WL
4437604 at *1, 5-6 (3d Cir. Aug. 21, 2013) (affirming order granting the government’s motion i

{imine to admit physical evidence scized by the Drug Enforcement Agency during an arrest);

* As noted above, the Military Judge is not bound by the rules of cvidence when considering
preliminary questions, cxeept those rules regarding privileges. See M.C.R.E. 104(a). The
Military Judge may consider the items in Attachment B when determining whether the
Commission has in personzeom jurisdiction over the Accused, as well as the admissibility of the
Accuscd’s statements to law enforcement, prior to determining they are admissible for trial on
the merits.
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United States v. Siddigui, 699 F.3d 690, 697-98, 701-03 (2d Cir. 2012) (affirming order granting
government’s motion iz fimine 10 admir documents and other evidenee recovered from defendant
at the time ot her arrest by foreign officials); United States v. Mitler, 227 F. App’x. 446, 457 (6th
Cir. 2007) (affirming order granting the government’s motion in fimine to admit evidenee of
defendant’s prior drug conviction): United States v. LaFlora, 146 F. App’x. 973, 974-75 (10th
Cir. 2003) (affirming order granting the government’s motion in limine to admit cvidence of
defendant’s prior bank robbery convictions); United States v. Sutton, 31 M.J. 11, 16-17 (C.M.A.
1990} (affirming that Rules of Courts-Martial (“R.C.M."} 905(b) provides that any defense,
objcction, or request which is capable of determination without the trial of the general issuc of
guilt may be ruisced before tnal and questions concerning the admissibility of evidence on . . .
grounds [other than involuntary confessions and admissions, unlawful scarches and scizures, and
cyewitness identification| may be raised by objection at trial or by motions fn fimine and
affirming that R.C.M. 906(b)(13) lists a “|p|reliminary ruling on admissibility of evidence” as

one of the matters that “may be requested by motion for appropriate relict™).

Similar practice is authorized in military commissions. M.C.R.E. 104(a), which is
entitled “Questions of admissibility and procedure generally,” states:

Preliminary questions concerning . . . the admissibility of evidence . . . shall be
determined by the military judge. 1n making these determinations the military
judge is not bound by the rules of evidence. except those with respect to
privileges.

When resolving preliminary issues under M.C.R.E. 104(a), the Military Judge should apply the
“more probable than not™ standard. See Bourjaily, 483 U.S. at 175 (*The preponderance
standard ensurcs that betfore admitting evidence, the court will have found it more likely than not
that the technical 1ssucs and policy concerns addressed by the Federal Rules of Evidence have
been afforded due consideration.™), Once a party lays a proper foundation, the Military Judge
should find the evidence admissible—a matter completely within the Military Judge’s discretion

and not appropriate for the members” consideration. See ML.C.R.E. 104(a).
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The Government and the Accused  as well as the members  benefit trom the Military
Judge making admissibility determinations prior to trial. The partics benefit from knowing what
cvidence may be admitted during trial, thus maximizing predictability and minimizing surprisc.
The Defense also benefits by having notice of the potential evidence the Government intends to
usc during its case-in-chief so that it can prepare sufficiently in advance of trial to meet that
cvidence. Additionally, the integrity of the process benefits from ensuring that the members are
not exposed to inadmissible cvidence, R.M.C. 906(b)(11), Discussion (describing the purpose of
motions for preliminary rulings on admissibility of evidence as “avoid[ing] the prejudice which
may result from bringing inadmissible matters to the attention of court members™). By making
admissibility determinations before trial, the Commission will be able to ensure “that [the|
procecdings are conducted in a fair and orderly manner, without unnecessary delay or waste of
time or resources.” R.M.C. 801(a), Discussion.”

The Commission should conduct an appropriate pretrial hearing and admit items attached

to this motion upon finding the Government has met all of the appropriate standards.

II. Each Item the Government Seeks To Admit Is Authentic and Relevant

When proffering a picce of evidence for admission, the Government must satisfy the twin
requirements of authentication and relevance. See, e.g., United States v. Dhinsa, 243 F.3d 635,
638 (2d Cir, 2001) (discussing the requirement of authenticity as condition precedent to
admissibility): United States v. Blackwell, 694 F2d 1325, 1329-30 (D.C. Cir. 1982) (stating
“‘[authentication and identification arc specialized aspects of relevancy that are necessary
conditions precedent to admissibility™); United Stutes v, Lawson, 494 F.3d 1046, 1052 (D.C. Cir.
2007) (stating, *“[t]o be admissible, evidence must be relevant, and its probative value must not
be substantially outweighed by the danger of unfair prejudice or misleading the jury™); United
States v. Blanchard, 48 M.J. 306, 309-10 (C.A.AF. 1998) (affirming the well-cstablished view

that authentication is a componcent of relevaney and requires a preliminary determination by the

® The Defense will have the opportunity to challenge the weight of the evidence before the
panel of members during trial on the merits. See M.C.R.E, 901{h); M.C.R.E. 104(c).
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judge that sufficient evidence of authenticity exists to present the authenticity question to the
members for their ultimate factual determination).

As detailed below, the Government will demonstrate by a preponderance of the proof that
cach of the 14 items offered is both authentic and relevant.

A. Each Item the Government Seeks To Admit Is Authentic

With respect to the items acquired from Kandahar in December 2001, the Government

will prove cach is authentic through the testimony of _s detailed above.

M.C.R.E. 901 provides,

Evidence shall be admitted as authentic if: (a) the military judge determines that
there is sufficient basis to find that the evidence is what it is claimed to be; and (b)
the military judge instructs the members that they may consider any issue as to
authentication or identification of evidence in determining the weight, if any, to
be given to the evidence.

The equivalent Federal Rule of Evidence (“Fed. R. Evid.”) 9017 identifies specific means by
which a party may authenticate evidence, including direct “testimony of a witness with
knowledge,” circumstantial proof, distinctive characteristics such as appearance, contents,
substance, and internal patterns, and circumstances of discovery, and comparisons by expert
witnesses or the trier-of-fact. See Fed. R. Evid. 901(b); Al-Moayad, 545 F.3d at 172 (“The proof
of authentication may be direct or circumstantial.”); United States v. Bowles, 751 F.3d 35, 40 (1st
Cir. 2014) (circumstantial evidence is permitted to authenticate an item); United States v. Young,
753 F.3d 757, 773 (8th Cir. 2014) (the proponent of the evidence may use circumstantial
evidence to satisfy the authentication standard); United States v. Jackson, 636 F.3d 687, 693 (3d
Cir. 2011) (**A proponent may authenticate a document with circumstantial evidence, including

the document’s own distinctive characteristics and the circumstances surrounding its

7 Because the Federal Rules of Evidence and the Military Rules of Evidence (“M.R.E.”)
relevant to this issue are substantially the same, all references to the Federal Rules of Evidence
are intended to refer to their Military Rules of Evidence counterparts as well. See Blanchard, 48
M.J. at 309 (explaining M.R.E. 901 and Fed. R. Evid. 901 are the same, and thus the “federal
court of appeals decisions applying [authenticity| principles would be most helpful™).
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discovery.™): United States v. Bruner, 657 F.2d 1278, 1284 (D.C. Cir. 1981) (circumstantial
cvidence of authenticity can be sufficient). Each of these factors 1s present here.

Courts interpreting Fed. R. Evid. 901 universally hold “[t]he bar for authentication of
cvidence 1s not particularly high.” United States v. Gagliardi, 506 F.3d 140, 151 (2d Cir. 2007);
United States v. Safavian, 435 F. Supp. 2d 36, 38 (D.D.C. 2006) (holding “|tlhe threshold for the
Court’s determination of authenticity is not high™); United States v, Tin Yar Chin, 371 F.3d 31,
37-38 (2d Cir. 2004) (holding “*Rule 901 docs nort erect a particularly high hurdle, and that hurdle
may be cleared by circumstantial evidence™); Unired Stares v. Reitlv, 33 F.3d 1396, 1404 (3d Cir.
1994} (helding, “the burden of proof for authentication is slight™). Indeed, “the burden to
authenticate under Rule 901 is not high—only « prima fucic showing is required,” and a “district
court's role is to serve as gatckeeper in assessing whether the proponent has offered a
satisfactory foundation from which the jury could rcasonably find that the evidence is authentic.™
United Srates v. Vidacak, 553 F.3d 344, 349 (4th Cir. 2009).

Specifically, M.C.R.E. 901 “is satistied it sufficient proot has been introduced so that a
rcasonable juror could find in favor of authenticity or identification.”™ Dhinse. 243 F.3d at 638;
United States v. Fadayini, 28 F.3d 1236, 1241 (D.C. Cir. 1994). "If in the court’s judgment it
scems reasonably probable that the evidence is what it purports to be, the command of Rule
901(a) is satistied, and the evidence’s persuasive foree is lett to the jury.,” Diinsa. 243 F.3d at
659: United States v. Tropeano, 252 F.3d 653, 661 (2d Cir. 2001) (holding, “|a]uthentication of
course merely renders [evidence| admissible, leaving the issue of [its| wlimate reliability to the
Jury™y; Ricketts v, City of Hartford, 74 F.3d 1397, 1411 (2d Cir. 1996) (holding the trial court
crred in excluding a tape recording on authentication grounds where a rational juror could have
concluded the defendant had made the statements at issuc); United Stares v. Holmauist, 36 F.3d
154, 168 (1st Cir. 1994) (holding, “the standard for authentication, and hence for admissibility, is
one of reasonable likelihood™); United States v. Cooliey, 11 F.3d 97, 99 (8th Cir. 1993) (holding,
“the proponent need only demonstrate a rational basis for its claim that the evidence is what the
proponent asserts it to be”); United States v. Blanchard, 48 M ). 306, 309-10 (C.A.AF. 1998)
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(cxplaining that “|M.R.E.] 104 gives discretion to the trial judge as to the manner in which he
makes preliminary determinations concerning admissibility of evidence™ and “reject|ing|
appcllant’s gencral argument that the military judge crred by failing to strictly follow selected
federal decisions in making his authenticity determination™). The proponent of the evidence is
not required to “rule out all possibilitics inconsistent with authenticity, or to prove beyond any
doubt that the evidence is what it puiports 1o be.” Gagliardi, 506 F.3d at 151.

Finally, the Government docs not need to call every witness in the chain of custody
because uny challenge to the chain of custody gocs to the weight of the evidence rather than its
admissibility. See, e.g., Melendez-Diaz v. Massachuserts, 557 U.S. 305. 311 n.1 (2009): United
States v. Mejia, 597 F.3d 1329, 1335 (D.C. Cir. 2010) (finding challenges to the chain of custody
go to the weight rather than admissibility, even where the gap in the ¢hain is at the original point
of collection); United States v. Lee, 502 F.3d 691, 697-98 (7th Cir. 2007, cert. denied. 552 U.S.
1219 (2008) (obscrving arguments regarding the chain of custody and potential contamination of
the evidence go to weight, not admissibility); United States v. Harris, 35 M.). 433, 440
(C.AAF 2001 (quoting United States v. Maxwell, 38 M.J. 143, 150 (C.M.A. 1993), cert.
denied, 510 U.S. 1112 (1994)) (“[T]o establish chain of custody, the Government is not required
to exclude every possibility of tampering.”): see also M.C.R.E. 901(b).

Notably, and likely dispositive of the issue n this case, the Sceond Cireuit specifically
f()und-ttalchcd testimony regarding this documentary evidence to be “sufficient to
demonstrate that the form was likely what the government clwimed it to be .. .." Al-Meoavad,
545 F3d at 173-74. Asin A!-Mr)u'\_.-'ad_ will testify concerning how she collected,
received, sorted, analyzed, and seat the items back to the United States. _wil] testity
that once ULS. law-cnforcement investigators scized the evidence, the cvidence wus never
outside the control of the U.S. law-cnforcement investigators.  As the Sceond Cireuit found, -

-tcstimony alonc safisfics the authentication standard under traditional Fed. R. Evid.

901 analysis.
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Thoug_cstimony is sufficient, the Government nonetheless anticipates
calling Arabic handwriting experts to further authenticate items in Attachment B. After being
properly qualified,® the Arabic handwriting experts will testify regarding their analyses of
Attachments B2, B10, and B12. Their testimony will confirm these documents are the
Accused’s handwritten letters and requests. As it is “comparison evidence by an expert,” this
further authenticates these items in satisfaction of M.C.R.E. 901. See Fed. R. Evid. 901(b)(3).
When combined with the contents, substance, distinctive characteristics, and mutual
circumstances of discovery of the other documents (see Fed. R. Evid. 901(b)), such evidence
proves that an objective juror could conclude that the evidence is what the Government asserts it
to be.

For the foregoing reasons, as well as those previously found in the military commission
of Al-Bahlul, as well as the federal district court cases of Al-Moayad, Padilla, and most recently,
Al-Fawwaz, the Military Judge in this Commission should find the Government has sufficiently

authenticated the documents in Attachment B.

8 In applying the Supreme Court’s analysis under Daubert v. Merrell Dow Pharmaceuticals,
Inc., 113 S.Ct. 2786 (1993), and Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167 (1999), courts
have generally admitted testimony by handwriting experts for the purpose of comparing
handwriting of an accused against handwriting on a document in question. In addition, courts
have held that handwriting experts may testify over the equivalent of an M.C.R.E. 403 objection.
See United States v. Jones, 107 F.3d 1147, 1160 (6th Cir. 1997) (citation omitted) (*““The ability
of jurors to perform the crucial visual comparisons relied upon by handwriting experts cuts
against the danger of undue prejudice from the mystique attached to experts.”) Moreover, courts
have found that cross-examination of a handwriting expert on the limitations of handwriting
analysis and proper jury instructions limits any potential unfair prejudicial effect of expert
handwriting testimony. See United States v. Oskowitz, 294 F. Supp. 2d 379, 384 (E.D.N.Y.
2003) (holding *“[t]his type of testimony may be aggressively cross-examined about why some
differences between the two samples are significant while other differences are not, and the jury
can reach its own conclusion about who wrote the disputed document-the jury is quite capable of
understanding these arguments, unlike biochemistry, perhaps, or string theory”).

Notably, one of the handwriting experts the Government intends to call in this case, Ms.
testified in federal district court in United States v. Tisona, 99-11824-CR (S.D. Fl.

Z2000).
19
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B. Each Item the Government Seeks To Admit Is Relevant
There can be little debate that cach of the 14 ftems is relevant. M.C.R.E. 402 stutes, “All

cvidence having probative value to a reasonable person is admissible . . ..7 M.C.R.E. 401 statcs,
“Evidence has *probative valuc to a rcasonable person”™ when a reasonable person would regard
the evidence as making the existence of any fact that is of consequence to a determination of the
commission action more probable or less probable than it would be without the cvidence.” See
also United States v. Wuaterich, 67 MJ. 63, 77 (C.A A F. 2008) (holding the same under the
M.R.E.). The Government must demonstrate by a preponderance of the evidence (more probable
than not) that the cvidenee is relevant. See Bourjaily, 483 U.S. at 175.° The Government's proof
readily meets this relatively low bar as well.

On 3 February 2014, the Accused was charged with a number of offenses arising out of
his decade-long role as a senior member of the al Qaceda terrorist network. See Referred Charge
Sheet. As alleged in the Referred Charge Shecet, during the course of his conspiracy with
members and associates of al Qacda, the Accused’s Ieadership took many forms, including
commanding an al Qacda terrorist training camp in Afghanistan; commanding al Qacda
gucsthouses in Afghanistan; serving on al Qacda’s scnior advisory council during which he
assisted in setting the terrorist policies and objectives of al Qacda, which included killing
Amecricans and other civilians; serving as a key al Qacda liaison to the Taliban; commanding the
al Qacda insurgency in Afghanistan and Pakistan following Opceration Enduring Freedom: and

aiding the al Qacda insurgency in lrag following Operation lraqi Freedom.

Y “The weight of the evidence, however, is for the jury to decide. Judges may not weigh the
cvidence when determining its relevance. Thus, arguments about the quality or probative value
of the cvidence advanced to defeat its admissibility arc inapplicable to the inguiry.” Adams v.
Indiuna Bell Telephone Co., 2 F.Supp.2d 1077, 1088 (8.1, Ind. 1998}, Manson v. Bratinwaite,
432 U.S. 98, 116 (1977) (*|E]vidence is for the jury to weigh. We are content to rely upon the
good sense and judgment of American jurics. for cvidence with some clement of
untrustworthiness is customary grist for the jury mill.™); Guaning v. Coolev, 281 1J.5. 90, 94
(1930) (“Tssuces that depend on the . . . weight of cvidence are to be decided by the jury.™);
Baltimore & Ohio R. Co. v. Groeger, 266 U.S. 521, 524 (1925) (“thc weight and probative value
of evidence are to be determined by the jury and not by the judge™).
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The letters, organizational list, notebook, journal entries, financial receipts, organizational
payroll documents, flight request, al Qacda charter membership list, and other notes and
correspondence recovered in December 2001 are relevant because they make “the existence of
any fact that is of consequence to a determination of the commission action more probable or
less probable than it would be without the evidence.” Specifically, such evidence tends to prove
allcgations that the Accused was a senior al Qacda leader involved in an interonational erinminal
conspiracy. Among other things, the proposed cvidence cstablishes the Accused’s Icadership
roles over al Qacda training camps; his management over personnel matters and assignments
involving al Queda fighters: his role in estublishing asymmetrical guerilla warfare training of
Arabs and Tajiks first in the mid-ninctics: his membership in al Qacda’s “Bamiyan Group” that
destroyed the Buddha statues in Bamiyan, Afghunistan; his leadership in Kabul; and his financial
planning and decision-making on behalf of al Qacda.

The Accused is charged with Conspiracy in violation of 10 U.S.C. § 950t(29), and
vicarious criminal liability for Charges 11-1V as a co-conspirator, an aider and abettor, and a
commander. See Referred Charge Sheet. As set forth more fully in the Government’s Responsc
to the Defense Motion To Strike the Common Allegations (AE 019A), each of the Common
Allegations of the Referred Charge Sheet addresses one or more elements of each erime and
theory of vicarious liability. Likewisc. in the ways described above, cach of cach of the 14
picces of evidence makes one or more “fact of conscquence”—one or more of the Commaon
Allegations—"morc prohable or less probable than it would be without the cvidence.” See
M.C.R.E. 401. Thus, cach item of cvidence is relevant.

CITF SA James Hodgson will provide testimony at the pretrial hearing concerning his

long-term investigation of this casc that will establish the connection between cach of the 14

items of cvidenee and the allegations in this case. Further, FBI Supcrvisory_
-nd_will testify to substance and circumstances

surreunding the serics of voluntary statements the Accused made to them during which the
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Accused provided significant details and context that further underscore the relevance of cach of
these iterms.

Finally, with respecet to the Accused’s own personal writings, the Arabic handwriting
cxperts will confirm that Attachments B2, B7, B8, B10, B11. and B12 are the Accused’s
handwritten letters, requests, and reeeipts. This will further corroborate the Accused’s role as a
longtime, senior leader within al Qacda, who was intnicately involved in the day-to-day financial
and personncl planning, as well as the decision-making, of the organization, thus further
underscoring the relevance of these items. '

III. The Items of Evidence Are Not Inadmissible Hearsay

None of the 14 items of evidence are inadmissible hearsay. ML.C.R.E. 801{d}(2)(A)
specifically exempts admissions by a party from the category of statements that are hearsay.
M.C.R.E. 8301(d} 2} E) furthcr provides that “a statement by a coconspirator of a party during the
course and in furtherance of the conspiracy™ is not hearsay. Because cach of the 14 items of
cvidenee 1s specifically exempted by M.C.R.E. BO1(d){2)} A) or by M.C.R.E. 801(d)(2)(E), nonc
arc inadmissible hearsay.

A. Many of the Items of Evidence Are the Accused’s Own Statements

M.C.R.E. 801 {d)(2){A) provides that a statement that “is offered against a party and is . . .
the party’s own statement”™ is not hearsay. This is consistent with its counterparts ar M.R.E.

SO 2YA) and Fed. R. Evid. 801(d)2)(A). The letters, requests, and receipts, written by the
Accused are not hearsay because they are his own statements which are being offered against

him.

" That two of the items of evidence pre-date 1996 is no bar to their admissibility. It is well-
settled that “[e|vidence that provides background information necessary to the jury’s
understanding of the nature of the conspiratorial agreement is properly admitted to furnish an
cxplanation of the understanding or intent with which certain acts were performed.” United
States v. Salameh, 152 F.3d 88, 111 (2d Cir. 1997y see afso United States v. Farkas, 21 M.). 458
(C.M.A. 1986) (admitting cvidence of acts committed prior to the alleged formation of the
conspiracy but holding that such evidence alone was not sufficient to sustain a conviction for
conspiracy. Evidence of the Accused’s involvement with al Qacda prior to 1996 falls within this
category of relevant, admissible evidence,
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B. The Remaining Items of Evidence Are Statements of the Accused’s Co-
Conspirators Made During the Course of and in Furtherance of the Conspiracy

M.C.R.E. 301()(2)E} provides that “a statcment by a co-conspirator of a party during
the course and in furtherance of the conspiracy™ is not hearsay. When such a statcment is offered
against a party, it is “not hcarsay™ and is thercfore admissible. See, e.g., United States v.
Mehanna, 733 F.3d 32 (1st Cir. 2013) (describing Fed. R. Evid. 801(d}2)(E), which is the same
as ML.C.R.E. 801(d)2)E)). When deciding whether a statement was made during the course and
in furtherance of the conspiracy, the Military Judge should ask whether the record evinees “that a
conspiracy embracing both the declarant and the defendant existed, and that the declarant uttered
the statement during and in furtherance of the conspiracy.” United States v. Piper, 298 F.3d 47,
52 (1st Cir. 2002) (internal quotation marks omitted).  Further, the Government need only prove
thar the declarant was more likcly than not a conspirator. See United States v. Ayala, 601 F.3d
256, 267-68 (4th Cir, 2010).

Even where the precise author of the document 1s unknown, the item should still be
admitted into cvidenee pursuant to Fed. R. Evid. 80 1{(2)E) where a preponderance of the
cvidence indicates the documents were made by u member of the conspiracy. United States v.
Lyons, 740 F.3d 702, 719 (1st Cir. 2014); see, e.g., United States v. El-Mezain, 664 F.3d 467,
505 (5th Cir. 2011} (" The failure of a document to identify the declarant is not fatal to
admissibility . . . if the facts and circumstances surrounding the making of the statement indicate
that the speaker is a member of the conspiracy . .. .7); Avala, 601 F.3d at 267-68 (noting that “it
18 not nccessary for the offering party to identify the declarant by name” and the government
nced only show for admissibility that the declarant was more likely than not a conspirator);
United States v. Martinez, 430 F.3d 317 (6th Cir. 2005) (admitting an anonymous letter because
the location in which the letter was found and its contents supported a finding that the letter was
more likely than not writtcn by a member of the alleged conspiracy); United States v,
Squitlacore, 221 F.3d 542 (4th Cir. 2000) (stating whilc the identity of the declarants of unsigned

documents could not be known. the information included in them, which was corroborated in
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many respects, compelled the conclusion that the documents were made by or at the direction of
persons with knowledge of and involvement in the conspiracy with the defendants).

The conspiracy charge against the Accused alleges that he conspired with Usama bin
Laden, Ayman al Zawahiri, Mohammed Atef (Abu Hafs al Masri), Khalid Shaikh Mohammad
and others to commit various substantive offenses triable by military commission between about
1996 and or about 1 November 2006. See Referred Charge Sheet. The face of each of the items
not specifically authored by the Accused indicates it is a writing or correspondence by the
Accused’s co-conspirators made during and in furtherance of the conspiracy. The mutual
location of the documents’ collection with other items authored by the Accused will further
corroborate the existence of a conspiracy. Finally, the Accused’s own statements in the form of
his and others” al Qaeda propaganda, as well as the Accused’s voluntary statements to the FBI,
will confirm the Accused’s membership in the al Qaeda conspiracy he shared with the authors of

the documents.'!

C. Even If the Items of Evidence Do Not Fit Within One of the Categories
Described Above, Each Item of Evidence Is Nevertheless Admissible As Each Is
Reliable, Probative of a Material Fact, Direct Testimony from the Declarant Is
Not Available as a Practical Matter, and Meets the Interests of Justice

Assuming, arguendo, that the Commission finds that some or all of the evidence falls
under the definition of hearsay found M.C.R.E. 801(c), the 14 items of evidence are nonetheless

admissible pursuant to M.C.R.E. 803(b)(2)."

"' While the Second Circuit confirmed that_testimony was sufficient to
authenticate the documents she acquired in Kandahar in December 2001, the circuit court
ultimately held the district court did not satisfy the requirements of Fed. R. Evid. 801(d)(2)(E)
when admitting a certain document over a hearsay objection. See Al-Moayad, 545 at 139.
Specifically, the Second Circuit held that the district court made no findings, by a preponderance
of the evidence or otherwise, about the existence of a conspiracy including Al-Moayad and the
individual who authored the document. See id. As described more fully above, the Government
in this case will present an abundance of evidence that demonstrates these documents were
authored by one of the Accused’s co-conspirators.

12 M.C.R.E. 803(b)(1) requires the proponent of the evidence offered pursuant to the rule to
give notice “sufficiently in advance” of trial. This pleading is intended to serve as the required
notice.
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M.C.R.E. 803(h) states in relevant part:

Hearsay cvidence not otherwise admissible under the rules of evidence applicable
in trial by general courts-martial may be admitted in a trial by military
commission only if—

(1Y The proponent of the evidence makes known to the adverse party,
sufficiently in advance to provide the adverse party with a fair

opportunity to meet the cvidence (including information on the
circumstances under which the evidence was  obtained); and

(2) The military judge, after taking into account all of the circumstances
surrounding the taking of the statement, including the degree to which
the statcment is corroborated, the indicia of reliability within the
statcment itself, and whether the will of the declarant was overborne,
determines that—

{A)the statcment is offered as evidence ot a material fact;
(B) thc statement is probative for which it is offered:;

(C)direct testimmony from the witness is not available as a practical
mattcr, taking into consideration the physical location of the
witness, the unigue circumstances of military and intelligence
operations during hostilities, and the adverse impacts on military
or intclligence operitions that would likely result from  the
production of witnesses; and

(D)the genceral purposcs of the rules of cvidence and the interests of

justice will  best be served by admission of the statement into
cvidence.

A textual analysis of MLC.R.E. 803(b) revceals it is substantially similar to M.R.E. 807
and Fed. R. Evid. 807, as the language of M.C.R.E. 803(b) tracks the language of both. Notably,
however, M.C.R.E. 803(b)(2){C) adds that such cvidence is not hearsay when direct testimony
from the declarant is “not available as a practical matter.” In making this asscssment, M.C.R.E
803(h)(2)(Cy instructs the Military Judge to consider “the physical location of the witness,
unique circumstances during hostilitics, and adverse impacts on operations that would likely
result from production of the witness.” Id. As deseribed above, all of these factors exist in this
casc. Each picce of evidence is probative of a material fact, is comroborated by other evidence, is
reliable, is voluntary (either the Accused or other members of his conspiracy authored the

25

Filed with TJ Appellate Exhibit 035 {al Hadi}
22 April 2015 Page 25 of 1721



documents with no Government involvement), cach was gathered in a war zone during
hostilitics, and the general purpose of the rules of evidence and the interests of justice will be
best served by admission of the evidence. 10 U.S.C. § 949a(b} 3} D){it);: M.C.R.E. 803(b)(2).
The history and background of Fed. R. Evid. 807 is also helpful when assessing the
admissibility of this cvidence pursuant to M.C.R.E. 803(b). In 1997, Fed. R. Evid. 803(24) and
Fed. R. Evid. 804(b)(5) (both entitled “Other Exceptions™) were combined and moved to their
own rule—Fed, R, Evid, 807. Fed. R, Evid. 807 was created to provide federal courts with the
flexibility required to accomplish the purposes of Fed. R. Evid. 102, See 7 Michacl H. Graham,
Handbook of Federal Evidence, § 701:1 (7th Ed. 2011). To that end. M.C.R.E. 803(b} and Fed.
R. Evid. 807 alike require the judge to find that admitting the evidence will best serve *‘the
general purposcs of the rules of evidence and the interests of justice .. .." Fed. R.Evid. 102

states the purposes of the rules of evidence as follows:

These rules shall be construed so as to administer every proceeding fairly . .. and
promote the development of cvidence laws, to the cnd of ascertaining the truth
and securing a just determination.

Similarly, M.C.R.E. 102 states:

These rules should be construed to sccure fairness in administration, elimination
of unjustifiable expense and delay, the protection of national sccurity, and
promotion of growth and development of the law of evidenee to the end that the
truth may be ascertained and proceedings justly determined.

Both M.C.R.E. 803(b) and Fed. R, Evid. 807 arc borne out of the desire to ensure that
strict adherence to the formalism of the hearsay rules does not deprive the fact-finder of
probative, rcliable evidence that aids him or her in rendering a just verdict. The spirit and
gencral purpose of ML.C.R.E. arc best served by admitting the 14 items of evidence. Doing so
climinates unjustifiable expense and delay, appropriately protects national security, and promotes
the scarch for the truth in a manner that allows the proceedings to be justly determined. Thus,

there is no basis to exclude any of the attached items of evidence as inadmissible hearsay.
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7. Conclusion

The Government will authenticate the evidence identified in this motion and prove its
relevance at a pretrial hearing. This will allow Defense to know what evidence it must meet at
trial, and the members can be protected from exposure to inadmissible evidence or undue delay
during trial. Thus, for all the reasons above, in addition to considering the items identified in
Attachment B when determining whether the Government has proved this Commission properly
exercises in personam jurisdiction over the Accused, as well as when assessing any motion to
suppress the Accused’s statements to law enforcement, the Military Judge should admit each

N
3

item into evidence for trial on the merits.

8. Oral Argument

The Government does not request oral argument to address the merits of whether the
Commission may admit evidence before trial. The Commission can decide that matter without
oral argument. See Military Commissions Trial Judiciary Rule of Court 3.9(a). The
Government, however, requests an evidentiary hearing to lay a foundation for the items

identified in this motion.

9. Witnesses'! and Evidence

The Government intends to call the following witnesses in support of this motion:

1. FBI _(Authcntication)

CITF SA James F. Hodgson (Active Case Agent)

3. FBI_(Interviewing Agent)
4. FBI _Interviewing Agent)
5. MAI _(Handwriting Exemplars Chain of Custody)

3 The Government reserves the right to seek the admission of additional evidence found and
not otherwise identified in this pleading.

3%

" The Government respectfully requests to have this motion heard during the July sessions
for judicial economy concerning these witnesses who are also necessary witnesses concerning
other matters scheduled for the July sessions.
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6. FB_Handwn‘ting Exemplars Chain of Custody)
7. Ms.- and/or Ms.-Arubic Handwriting Experts)

10. Certificate of Conference

The Government certifies that it conferred with the Defense before filing this motion.

The Defense objects to the relief requested.

11. Additional Information

The Government has no additional information.
12. Attachments
A. Certificate of Service, dated 21 April 2015.

B. Ttemized list and accompanying 14 documents authored by or related to the Accused
and acquired from Kandahar, Afghanistan, in December 2001.

C. Testimony ot”Trial Transcript pp. 429-450, United States v. Al-
Bahlul (Military Comm'n, Guantdanamo Bay, Cuba Feb. 8, 2008).

D. Testimony ()fWTﬁa] Transcript pp. 2131-2156, United States v.
Al-Moayad, No. 1:03-cr-01322-SJ (E.D.N.Y. Dec. 15, 2003).

E. Testimony of _ Trial Transcript pp. 9-54, United States v. Padilla,
04-60001-CR-Cooke (S.D. Fl. May 15, 2007).

F. Testimony of_Trial Transcript pp. 231-248, United States v. Al-
Fawwaz, No. 1:98-CR-1023 LAK (S.D.N.Y. Jan. 26, 2015).

G. Testimony of CSM David Karnes, Trial Transcript pp. 1621-1648, United States v.
Al-Fawwaz, No. 1:98-CR-1023 LAK (S.D.N.Y. Feb. 12, 2015).
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H. Handwriting Comparison and Document Examination, dated 21 September 2012;
Addendum to Expert Opinion, dated 21 September 2012; and Handwriting
Comparison and Docurmnent Examination, dated 24 September 2012,

Filed with TJ
22 April 2015

Respectfully submitted,

Hsif

Mikeal M. Clayton

Trial Counscl

LTC David J. Long, JA, USA
Assistant Trial Counscl

Office of the Chief Proscceutor
Office of Military Commissions
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1 certify that on the 21st day of April, 2015, 1 filed AE 035, Government Motion In Limine
To Consider Evidence During Preliminary Matters and To Admit Evidence for Trial On
the Merits, with the Office of Military Commissions Trial Judiciary and 1 scrved a copy on
counscl of record.

sl
Mikcal M. Clayton
Trial Counscl
Office of the Chict Prosceutor
Military Commissions
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UNITED STATES OF AMERICA

V.

ABD AL HADT AL-IRAQI

AE 035

Attachment B

In Limine For the Commission to Admit

Bvidence, Including Docunments and
Tested Items

21 April 2013

Attachment/Description

Date of ltem

Additional Forensic

ustodi >
Custodian Analysis

Attachment B1:

Letter which describes a leadership
conflict over the Al-Farouq and Al-
Furgan training camps, involving
the Accused.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-024378 — HADI-1-024384

Attachmenti B1A:

(English Translation)

Bates Numbers:

HADI-[-024385 - HADI-1-024362

June 1994

N/A

Attachment B2:

Letter written by the Accused to
Abu Muhammad al-Zayyat, dated
11 March 2000, about how to deal
with an internal spy.

{Photocopy of the original
Document)

Bates Numbers:

HADI-I1-017995 — HADI-1-018283

Attachment B2A:

(English Translation)

Bates Numbers:

HADI-1-018284 - HADI-1-018601

1T March 2000 Handwriting analysis is
positive for the
Accused.

Attachment B3:
Letter from the Accused, dated 9
June 1994, discussing mountain

9 June 1994

- N/A

Filed with TJ
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guerilla warfare training.
{Photocopy of the original
Document)

Bates Numbers:

HADI-1-006324 - HADI-1-006325

Attachment B3A:

(English Translation)

Bates Numbers:

HADI-1-006429 — HADI-1-006430

Attachment B4:

List of names in the “Bamiyan March 2001 N/A
Group,” including the Accused.

{Photocopy of the original
Document)

Bates Numbers:
HADI-1-006316

Attachment B4A:
{English Translation)
Bates Nunibers:
HADI-1-006421

Attachment B5:

Al Qaeda membership fist which Created between N/A
includes the Accused (See #46 on Aug 1998 and

fist). Dec 2001

(Photocopy of the original

Document)

Bates Numbers:
HADI-1-024058 — HADI-1-024062

Attachment B5A:

{English Traanslation)

Bates Numbers:

HADI-1-024063 - HADI-1-024068

Attachment B6:

Two sets of receipts for drilling 17 March 2001 N/A
cquipment: onc st from Al-Riaz

International and onc set from Irfan
& Sons.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-024069 - HADI-1-02476

Attachment B6A:

2
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(English Translation)
Bates Numbers:
HADI-1-024077 - HADI-1-024078

Attachment B7:

Receipt for the release of funds
addressed to Hamzah written by
Abu Hafs. Requests the release of
$1,650 received by the Accused.
{Photocopy of the original
Document)

Bates Numbers:

HADI-1-006533 - HADI-1-006534

Attachment B7A:

(English Translation)

Bates Numbers:

HADI-1-006521 — HADI-1-006523

9 January 2001

Handwriting Analysis

Attachment BE:

Al Qaeda receipt written by Abu
Hafs for the release of funds to the
Accused for the medical care of
another al Qaecda member.
(Photacopy of the original
Document)

Bates Numbers:

HADI-1-006537 - HADI-1-006538

Attachment B8A:

(English Translation)

Bates Numbers:

HADI-1-006509 - HADI-1-006511

7 January 2001

Handwriting Analysis

Attachment BY:

Document of budgets and salaries
for al Qaeda employees working at
Al-Ansar guesthouse in Kabul
received by the Accused.
{Photocopy of the original
Document)

Bates Numbers:

HADI-1-005378 — HADI-1-005381

Attachment B9A:

(English Translation)

Bates Numbers:

HADI-1-005932 - HADI-1-003936

Unknown Date

N/IA

Filed with TJ
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Attachment B10:

Request written by the Accused to
the Coordinator of Hawa'i field,
dated 26 September 1999,
requesting to send two al Qaeda
members to Kandahar via an
official flight.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006539 - HADI-1-006540

Attachment B10A:

{English Translation)

Bates Numbers:

HADI-1-006512 - HADI-1-006514

26 September

1999

Handwriting analysis is
positive for the
Accused.

Attachment B11:

Letter from the Accused to Abd-al
Salam al-Hadrami, dated 22 June
1999, discussing al Qacda’s
membership selection process and
personnel matters, including an
internal questionnaire for potential
members.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-006335 - HADI-1-006536

Attachment B11A:

{English Translation)

Bates Numbers:

HADI-[-006395 - HADI-1-006397

22 Junc 1999

Attachment B12:

Letter written by the Accused
discussing personnel lists and
reconnaissance assignments of al
Qaeda members.

{Photocopy of the original
Document)

Bates Numbers:

HADI-1-006296 —~ HADI-1-006297

Late 1990s

Handwriting analysis is
positive for the
Accused.

Attachment B12A:
(English Translation)
Bates Numbers:
4
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HADI-1-006398 — HADI-1-006400

Attachment B13:
Notes written by Abu Ayman al- March/April
Yemeni listing weapons, personnel, | 1999

and financial statements,
Specifically mentions $8,000 for a
bulldozer for the Accused and lists
18 other al Qaeda members
assigned under to the Accused’s
command.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-011421 — HADI-1-0113508

N/A

Attachment B13A:

(English Translation)

Bates Numbers:

HADI-1-011509 - HADI-1-01 1598

Attachment B14:
Al-Bahlul’s journal entry, dated 27 | 27 September
September 2000, including notes of | 2000

senior al Qaeda leadership meetings
to discuss the bombing of USS
Cole, identifying the Accused as a
person in attendance.

(Photocopy of the original
Document)

Bates Numbers:

HADI-1-018617 — HADI-1-018948

N/A

Attachment B14A:

{English Traanslation)

Bates Numbers:

HADI-1-018%40 - HADI-1-019281
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HADI-1-024378
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MILITARY COMMISSIONS TRIAL JUDICIARY
CGUANTANAMO BAY, CUBA

I'NITHED 3TATRE OF AMERICA DECLARATION OF

ABD AL HADI ALIRAGH

Lam fluent in writen and spoken Baglish as well as wittren and spoekan Avabic,
2. Thave iaken the ALTA Language Sarvices Translating Assesaroant and seored at

aifl level three or highsr, whick corresponds to professivagd perfovmance,

s

T am familiar with the Arebic ducwoent bearing bates numbers AFGP-2002~

$00163, which cd and ed case with a deseription of tie contents of e od and &

five page weport.

4. To the best of my kovwledge and belief, the English translation sttached 10 this

Declaration i & true and acewrate manslation from Arabie into Enpligh of the
Arabic documesnt described W paragraph 2 of this Declazation.

1 declare under penalty ot periury that the feregoing is toae and correet.

Bxecuted on:  13/11722014

Mol can, Virginia

HADI 1024388
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AFGP 2002600105

{Page 1 of 2}
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AFGP-2002-600105
[Page 2 of 2§

Unorganized hackap copy of
Miligry Curviculams dated
V282000, wong with instructions
and vames of A-Quida leaders.
Also a backup copy ot Military
Commandos Progrant.
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AFGP-2002-600103
[Page 1 of 5]

Final Beport aboat Af-Farug and abFurgan < R 8 :
fa the wame of Altab the merciful, the campassionate
Praise to Altai. and peace and prayers be upon the
preferabie of all croidares apd messengars, oar master Meharmoad, bis deseendans, 2ad his
COMPRRTNS,

To brother: the Military Commander

Peage wnd Mossing be upon you,

Greetings t you and 1o all the beothers on the occasion of the blessad Bid alAdba. may the Islamic
Nation and us have many more w coma, Lam witing this report about a topic that Faan e up from
wiking about aod boping that your deciston would be for the benetit of lam and Mosting. .. amen.
As for the topie thar Fwill write abouat for the last e, #Uis al-Faeong and al-Forgan,

TR (SN B S S

{. Historicaf Background
Avound mid-Shawiad of 1413 [Hijri date corvesponiting to 8 April 19931 Abu-Kan an arvived with
a group of Arabs for the purpose of ioventorying weaposs wid amimunition o wirn them over o ®-
Furgan prajeet. Abu-Hafval-Hasaynt {d-Maset) was in charge of the inventory and the prograns
providod then that we depart after two weeks frony the dite of arvival of the invertors toam wader the
leadership of Aba-Kan'an,
A few days after completing the inventory, the team returned o Peabawvar. lonving evervthing as is.
A& Jotter arrived front Brother Sa'id (at that tow. ke was the porsss is charge in Poshawde whea Sayf-
ade At had feft due to the attank ). The fetie included fostructions 1o go o Biamabad for e perpose
of waveling o Sudaw and to " Abd-al-Khalig— (seo Anachment 1)
The plas wes o send the beethren 1o Islanabad via proposed rowtes while aff amussition and
weapons romainid i place: Tomedinely following this communication, 1 seita et to our brother
821 to debay the trave! engil the tnmstor of weapons and anunaniton from Jihadwal o Takitabik (2
fortsess that hos feee storage area that belongs 1o Hagagant s Khastl iz completed. This is what al-
Staykh Sa'id agreed to and we siared tie wausior of werpons ardd anmmunition. The process of
wanstorring the weapons and sounenition teok approcinately ane month and during this period even
before that, Tajiks bogan to arvive for traiping at ab-Farug.
Adter an inguiry from s regarding the disposition of the miliary carnps, al-Shaykh Sa"id infivewed
as that afvFarig camp i ander the authority of Abo-Kaw’gn it dds matter ie resolved by the
bretheen, and Fhadwal conter to be turned sver to Fadi-al-Rabman fthe movemest) after owr
departuee, (Seo Antachmeet 2)
During the process of ranstening the munitions and the wrival of the Tajiks to al-Farag, seme of our
trethren wanted (o contimee taining « fitudead for aftary cdification, and some of themy wonted to
partivipate i al-Fargan project. Conacguently. T suggesied this to al-Shaykh Sa'id. f§ was agreed that
the brothven would remain for six additionad months or o the end Noventber 19893, Consegueniy. we
decided 10 participate o the taining ot Al-Farug and to proceed to Sedus alter the training, We
Hikewise agresd with mir brother Abu-Walid to leave after comploting the valping of the Tajiks on
guorriifa warfare at ab-Farug cangp. Thad abrewely bnefed our brather As'ad regarding this subject
dhuring his finat visit to Bibadwal aftor be assumnd

HAD1-024308
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AFGP-2002-600103
{Page 2 of 8§

we held the meeting 10 the allamoos of June 6. 1994 a¢ Jihadwal. Afier shart grectings, Abuw-Kan'on
started by asking about our proposal why! And who said that yo will sake the conter”?

| started the cosversation and suied that the proposal is o twor pacis: first. {815 hased on instuctions
from the hrethroos in Sudin and sccond, it better sorves the inferest for Botter trzining in the seotor, 1
b b that we are cosnnitted 1o the taining of 1he Tajiks aenrding (o aprogram that would he
agreed to botwern us and you {Abu-Kan"an and Abu-Wadidh, and that you would be esponsibic for
providing sl the needs of the camp. inclading the badget, from Peshawar but the Bmir will be from
wa e facilitate smooth opetations withoot interfrencis in the military operations of the swop. Such
arrangemoents would provent the repeal of past sxpericnces.

Asad and ¥ continsed in explaiaing the merity of vur progemn while Abu-Kun'sn continued o rejest
i Alter lots of safking we agroed fo stop and o costiwe tie discassions in the evening benmuse thare
were other things o do then,

A houe alter senset we sat down again to discuss the sufiject: then, Abu-Kan‘an stated that e
waold not sceept our proposal because all the donors who contribute o sl -Fargan pridect ask first
abous the Lmir of the contor where waining takes place and i he i from a-Q idah or not. I the
agmwer i yes. they do sot give dobation. bus i be is ant they show nterest by rontinuing their
questiontng before they donpte o ke sore whese they are putting thelr moacy, 1o says so.

When T responded fo Hid poid saving that this v net o steong argament sinpe he hivasedl is from al-
£ idah thus the program is at rish. I the domms wore aware of that. they woald not have ipproached
you is the fivst place. This is not a seificiont argiment, and i vou clatm scerecy, why canpot we
excrcise (e same aption with the Ewir angd converd the fact that he s S ai-a idn? BEspecindly
sinee the center ia not visited by Arabs,

Whes he sealized ouwr rojection of fas argumont, he said that the project is independent of ®-0a idah,
andd by appointing as Endr rom yoaur people implies the interforsnce of al-Qa’idith in the projest,
Then | addrossed him by saying Abu-Kan'so! You are from af-Qa'idal and so are: Aba-Umasmah,
Abu- Al al-Qali, Salah al-Din and Abu-Walid are not a stranger o 1-Qidab, Farthormeore, all those
wha made grest comtvibutions 10 aeiisve what yons faee wers all fined by al-Qalidab. Thes, by
can you sav tha i we appomt s B, the prograns seoutd nos be igdependent. ad what
independence are you wiking aboot?

{Mote: Abu-Walid did not attend these mestings. though be waa ot Bhadwal conter whers aft the
fectngs wese hefd)

Asnd and 1 realized that sresolution of the issue is not possible with Abe-Kan'an insisting on
appotnting an Emvie at d-Farog radning cester with deoisions made in Peshawar, oor responsibitity is
1o veain, and Abu-Kan‘an folf that the breshren in Sudan should have wold hiv of their docision to tuke
over the conter onee again so be woukd have sufficiont tine fo make fay amaogenents,
Conseguendy, we decided to sease Rurther discussions of te matter and refor e weaolution of the
magier 10 Sudan. | iidormed Abu-Faran thet w ia Uthadwal) ire sespending texindog o one swonth
after complition of the purrent training cyele. This will be o rest putiod Tor usoand H ol aliow you
time o reselve your probloms with Sudan. §agreed with Asad 1o tacel o Sadan oy digewss these
maders with you. and T advise him o have Abe-Kan sy accompany hin so the proper decising can
be puade. T also told Asad and Abu-Kan‘an that | am propaesd to aceept sy decision that will be
aade in Sudnn beeagse 1t will more {ike an order. rany Allah bedp as. This 5 ewhat happened over the
fast fow days sivo and T ibink 30wl reguives 8 wise deession, Lot me toll you what T think shosld he
considered bofors making any decisions:
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AFGP-2092-600105
iPageJof 3

ftis my duty &5 a tainer not e accept such a numbers of people dl the vuining venter. T had
affered s whernative to w-Farag By the geps, which s Jhadwal, | set upoa farge mon forthem
but brother "Abd-al-Muohayibt insisted on (thetr staying af Farug) smder the pratext that they
wingdd yot receive the sespect and care at the alternate loeation. could sev the extent of *Abd-al-
Muhaymin's inwstonce capperning tis putter, and | wis conain tu he wooid not vield i spite
of the fact thet it s my vighi o refuse thely proseace (In my viewd, but { aceepted the iden of thelr
staying ot Farog, This i just one example of which there are wany.

The problems were there, but they did not surface. though everyone felt them, to fnclude me and
Abu-al-Muhaymin, and even the brathren st ihadwal, el the probleny needed a radical
sofutiom Broause i I wers o sontinue, 1 woubl hive hurt the mission.

fye e lener T briefed dbrother Asadaliale ab-Sndi in Peshuwar abung the nuter, and be will comact
yvou with i resofution of the wsue. O the otber harsd, Abu-ad-Faub thought that he would 1aik o
Abu=-Wadld fn Peshawar, stace he is in chavge of the al-Furgan project, e distuss my suggestions
for resolving the fssue. Please see Attnchment 3¢ o fetter 1o Asad about the worsening situniion in
the sector a5 a resalt of the presenve of wo administrative units, Hiudwal and al-Fargy,

The meply from Abu-Walid was very positive. B was in effect a confirmation that al-Faruy
advnistyation s goder owr (hihadwal) vontss g was the case before. (Ses Atachment 41 the
tetter fronn Abuw-Walid about resolving the dual adngnistration in the secior). In fact the decision
by Abu-Walld was helpfol 1o some extent in respiving sonw jssue. but there was no vonunitment
from ab-Farug and Abu-Kan e, This sitnation continaed for approximaisly four months with
some probiens, hut not o the same extent as it was before,

When the training of the Tajiks was conpleted. and they were about 1o traval north s partivipate
in the fightng seasen this summer, [satwith Abe-Walid 1 discuss ab-Faruy situation after
instructions were received Hom Sadan to retoke conteol, as { was told by the brethren
Peshonvar, T sugpested that we take over traimng operativns at sb-Faug us 8 was before, with the
following provisians:
1. The conanander at al-Fanugy will be one of our people:
3 Our brethren in ab-Foargan will odertake the responsibility for fancing all training:
CWe will not aceept any mifitary or sdminisirative interference from Aby-Ran an—his
sole should be confised (o provide the reeds of the camp from Peshawar

By the way. Asadailah al-Sindi was present: be cae from Peshawar especially 1o discuss this
issue, The miesting took plage on 5 June 1994, The topic of discussion was pot strange (o Abu-
Walid as it was discussed previossly in Peshuwae between bim and Abe-ab-Fatih,

Please ses Attachment 31 a fefter fivm Altal-Fitih refarrivg fo the ingructions from Suwlan and
hiv discussion of the budget with owr reaponsibility over the two cwaps being administrtive and
oiary.

Al the conctusion of the mieeting, Abu-Walid stated that be will await the arrival of Abu-Kan s
in Peshawar to discuss with hirn our roquests and to reach ap agresment,

Al-Kan oo wrived on the svening of § June 1994 e second sorning, he st with AbneWadl
wha presented the matier—we were pot present because it was a closed meeting betwesn the
W,

{ noticed that day at noon, ss did Asad, that Abw-Kan'an’s rooad and disposition were not
normal. and he asked Asad and me 1o sit with him that aftemoon 1o discuss some maters.

3
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{Page 4 of §f

The wbjnctive of the leadership in Peshawar was (o atrange for the travel of the taining team due to
their suffering Do boredom, Asad agresd wytins proposal and wi arranged the matier ina yaaner
shat the team would be replaced upon completion of the taining.
After this agreement, we received o tatier front Asid to the effect that the feudership in Sudan says:
VKeep thoss camnps atany cost!” This new decision is vonsidored a radical change in the phan that
wes origindly denfted with 3 provision o vacate the irea, Accardinghy. it was sccessary o alter the
plan and repiace the tenm ot Jhadwal with 2 now teant from Sadan. ’
The venclasion
L Alfaruyg was turacd over to Aba-Kan sn without any documentation ar even a vorbaf
sgreerent, The formalities weore sKipped beemise we were planning to depast within g
shaet period, and Abu-Kan'an had already wonwned wosponsibifity st si-Farug,
2. The plan mandated 1ht we move tut of the arca after vansforring wnnwaition and
wiapony, wnd the tarn-over of Jihadwal o Fadb-af-Rabman,
3. The plan was changesdtund began to reyuire the extension of owe stay for sty months onding
Nevember 1993,
. We derided o leave the sren afier participating in the trajnbng of 1he Tuiiks with Abu-
Waiid,
3. The decision arived o bold traaciously fo the camps and not relinquish e

{1, How was ab-Farag being eiux during this perind?

The firal one © foud vp leadeaship m af-Furoy after we el vas Salalval- Din od-brast, whe was
affifioted with al-Furgas forces ot that time, The avinber of Tajiks who cume for g was 280,
Tha first vound was g btual poe st was supervised by the Afghass, We did pot panicipate in the
military aspect of the prograny hecase we were sl dizorguandzed and tost.

When Salah-al-Din wasited to free bimself up o focus on inielfigence tratrdng. be appoinied at his
replacenient, "Abd-ab-Muhaymin al-“Tragi. and departed 10 2 new camp that was estadlished
speeificatiy G Bis cowrse while "Abd-al-Muhaymins remabied ai al-Farug.

When we started the rew projest with Abu-Walid at the end of Sepiermbor of 1993, we used to 2o to
al-Farng i tie morpisg for (mining and returs @ night beeause tere wers ot that many of ue m
Jibadwal, It avas owr duty o fnlp tiose who staysd detdad by porfraiing guand duty, Thare were o
probiems at the heginaing of iruiniag because of the presence of Aba-Walid. But he feft two woeks
sfter franing stiwted, ¥ was under the asstunption that fwas responsible for al-Farug because “Abd-al-
Mihayinin was sow in the position of keadieship. Therefore. §uscd to give some instractions fo
*Abd-al-Muhaymio and would notice something not quitte normal. It never oceurred o me that *Abd-
si-Mutynin considered nry guidunce s interference i by weork, T undersiood the sitaation clowty
alter one particalne sivoenter with bin ot which time U decided to no tonger interfore in al-Farug
affairs witit Abu-Walid returns fo discuss the st

Sometimes we hive our difforerces with sespest  our idaes and vistons, but §ndwsays yiclded jo
arder to aveld confromaions—in spite of the fact that T kaew | shoald have boen ronking the
decisions tn such cases. For example. Abd-al-Maoluymin wanted o bring o group of Taiiks 1o the
camp from Tukbtabik, where they were awatting Abg-Kan w to instront thesvon artillery. 1 objecied
1o thit beenwwse Tdo not posept anyone fo just st arcund dly dedag nothing. There wore (13 of them)
at s placs swhese an exyotordinary course was about to e held. and diseiptive af the conter woukd
frave Been sopatively apacted o such a case.
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{Page 5 of 5§

{L B s hperative that we suppost wd-Ferguy project in regand o usining, for no one can
assirne s task beter than we.
2. A suitabde sraining environment nast be provided, removed from persenal sensivities
arnd shisagreenisnts in points of view.
3. H s ensential to make the etffon in support of the truining stoff in the region with
competent oadre meraherg,
4, They need e vy o provide individuals w stay behind at Bhadwal when the taining
staff and trabiees movs fo the flald pex? summer
it 1wy teconmnendation that this project be sapported becase 1 has numy benelit perhaps
Abu-Walid had semt you something that wourld explin thess points welll perhaps the Ozhiing
season g already stated will veveal some of these realilins more go thar thiey are revealed now.
which will he very uselul i better clavifving the sitiuation, and wesild belp in the formudation of
futre pluaming for vext sunwees wnd beyond,
To Brother; the military commander:
I rexpeetfufly ask you (o rexolve this muter in o manmer thit will not requive me i contac you
again. This will be the lass ime that §write on this subject. Sore of the previous reports iy
fhelp to beiter understand the situation. In gny case. Asadalluh al-Sindi Iy with you, and be is welt
acquainind with the sitoaion,
B was iy desire b hanve been with you o belp rosudve the problem or (o bring the meblem toa
resolution, hut § huve an tssue with my official documentation
May Allabh afford you success in achieving rightenusness.
areetings to all rethren particudarhy Abe- Abdaliabi, Al Ubaydab, Sayf al-"Adh Abe-Istany
*Abdeal-Khalig and others
Do not forget o pray foras, The fefters help o Keep us patient and steadfust.
Guid biess you
Peacs
Abu At ab-Sharg s buttalion
Prosident of the Greas Jthadwal Nation {whivh is a place that is sometimes down o itx Juck ) is
Tawr Country, Afphanisan

Asla & s ST S
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T wil v memstions? sredia agaacies, 16 the Wasters Bmbassics on Al fazeirs's el {The Guid
Avenl, w the Unived Stbx of Amerios {Ehe protesier oF the Brudi System} wod to W whale
Wkl

SATAER AL-IMAN (The Batisliova of Faith) sequests e sedaase of th 2ahniar shatkl
Satmmn Bin Fabd Al edes {phasetic), wvd i gives ihe Saudi auhorities fBve days avly, i
Anvent {1 Sands andsorities) vespond 1o it then we'll da the Hllowings:

- Blawuge the Westam £ . Brabassies, Bauks and £
- Kidnup The s and B Wzt

~ Kaduwg the members of Se Rayal Farty,

~ Blorup he Bivestreent ierat of AL SAUD ooy The Road Fawstty in Sandi Saaiin} Saxcs

stadions, O watiass, ARA fswndtion, MID hewsnhes.

- Fuidsap high ronking offices and the heads af senunty i e wegiovs st S howds of reswdiy

st the maditary saches. .

S S Faaeie's fsnd fons he basedees of Yanen do e doanders of fag, el o e Rod Ses
30 fhe Asgti: asf witl be de vpes stagy for ous Jibad eperstiviiz.

35 wonsld b impoasible v the Ao wed thy Chisian Bomipens sad the Jows w be fwe
s unsontelivd in Al-ascied's fand witdhs gur schofars and missisnaries ane i jail.

£ This srgemunt is dirsctad i &8 he mesmhesa of KATAED ALIMAN START ONCE THE
APPLMN TR TIME ERDED.

Ve nrge svary exthusiatic Soslom te pxecut: s plan

AFGP-2002-800078

iodd 15 the grassest )
Giavy be to Ood, T prophet and the beliavers

KSTAEB ALIMAN
Rizpacihs {Sondk Avebis)
Septaber 11, 1994
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